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Reference 2141 Determination 2011/068

1. The matter to be determined

1.1 This is a Determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeanager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department.

1.2 The parties

1.2.1 The parties to this determination are:

. CBD Investments (NZ) Ltd, the proprietor of six am@rcial units in the
building (“the applicant”) acting through an agéithe applicant’s agent”)

. the Auckland City Coundil(“the authority”) carrying out its duties and
functions as a territorial authority and a buildoansent authority

. the proprietor of one commercial unit at grounaflo

. G Wilson and M Matrris, two of the joint-proprietasg Units 6D and 6E (“the
joint-proprietors”)

. the individual proprietors of a total of 30 resitiahunits.

1.2.2 | consider Body Corporate 95035 (“the body corpsiaio be a person with an
interest in this determination.

1.3 This determination arises from the decision ofdbthority to issue a notice to fix for
a multi-storey, high-rise commercial and residéntrat-titled building (“the
building”), because it was not satisfied that théding work carried out under four
separate building consents complied with certans$s of the Building Code (First
Schedule, Building Regulations 1992).

14 The matter to be determirfeig therefore whether the authority was corredtsin
decision to issue the notice to fix to the bodypooate. In making my decision, |
have considered the submissions of the partieshendther evidence in this matter.

2. The building work

2.1 The building work consists of staged alterationa seven-storey commercial
building; to form its present configuration consigtof retail units on the ground
floor and individual residential units on the upfieors.

! The Building Act, Building Code, Compliance docurts past determinations and guidance documentsddsy the Department are all
available atvwww.dbh.govt.nzor by contacting the Department on 0800 242 243.

2 After the application was made, and before therdghation was completed, Auckland City Council wasssitioned into the new
Auckland Council. The term authority is used fottho

3 In this determination, unless otherwise statefiéreaces to sections are to sections of the Acrefedences to clauses are to clauses of the
Building Code.

4 In terms of section 177(b)(iv) of the Act (PriorT July 2010).
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3. Background

3.1 The building consents

3.1.1 The authority issued four building consents unterBuilding Act 1991 between
November 1993 and July 1995, with the first thieseied to the developer of the
building (“the developer”). The building conseate shown in the following table:

Consent number
Date issued | (with subsequent |Consented work Issued to
re-number)

“the first building consent”

B/1993/3805092 Renovations for commercial and
9 Nov. 1993 | (renumbered as residential use The developer
HC/93/5092)

“the second building consent”

B/1993/3806741 Addition of seventh floor with specified fire
18 Jan 1994 | (renumbered as egress (noted as revision to first building | The developer
HC/93/6741) consent)

“the third building consent”

B/1994/3800182 Additional plumbing to ground floor
9 June 1994 | (renumbered as mezzanine (noted as revision to first The developer
HC/94/0182) building consent)

“the fourth building consent”

B/1995/3804792 Internal alterations to toilet basin
12 July 1995 | (renumbered as cupboards in residential units The body corporate®
HC/95/4792) P

3.1.2 On 9 June 1994, the authority issued an interine @minpliance certificate in regard
to the first consent. The sprinkler system wagi$ipally excluded from this
certificate.

3.2 The notice to fix

3.2.1 Following an inspection of the building on 25 Aug608, the authority wrote to
the body corporate on 23 February 2009, statingcydain elements of the building
did not comply with the Building Code.

3.2.2 The authority attached a notice to fix dated 23r&aty 2009, which was issued to
the body corporate under the Building Act 2004 e Tibtice listed a number of
contraventions and non compliances.

3.2.3 The notice to fix was in respect of the four builgiconsents. However, there was
no allocation of the listed contraventions and nompliances to any specific
consent or to the individual proprietors.

3.3 Since the notice to fix was issued, consultant&lmeen engaged on behalf of the
body corporate to respond to the notice (“the cthasts”). It would appear that any
recommendations that have been made are yet torbequl. In addition, issues
have arisen between the various individual owneleging to the role of the body
corporate.

® In a letter to the authority dated 15 October 19@3architects noted the upper floors were to belisiged into individual titles and
owners would be required to obtain consents foufg.
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3.4

4.1
41.1

4.1.2

4.2
421

4.2.2

4.2.3

4.2.4

The Department received an application for a datetion on 10 November 2009.
There have been lengthy delays in obtaining fddrimation from the parties
subsequent to the application.

The submissions

The applicant’s submission

The applicant considered the notice to fix had heswed to the wrong persons
because it should have been issued to the perdomswn the previously executed
building work that requires remediation. The apgion described the matters for
determination as:

As described in Notice to Fix No 3078, reissue to limit Body Corporate responsibility
to common areas only, and/or issue notice to all unit proprietors for work in common
areas, and reissue notices to fix not relating to individual unit proprietors owning
units and accessory units in respect of which repairs/work aref/is required.

The applicant forwarded copies of:

. a letter from the developer describing the intanfr the division and titling
of the building

. a letter from a firm of surveyors dated 5 Octob@d2explaining the surveying
process for dividing the building into unit titles

. the notice to fix dated 9 November 2004

. a set of three plans showing the unit title divisio

The joint-proprietors’ submissions

In a letter to the Department, dated 16 Decemb@® 2Me joint-proprietors outlined
some of the background to the issues arising betweseunit-title holders and the
body corporate.

The joint-proprietors emailed the Department orF&bruary 2010, noting that not
all the proprietary owners supported the newly tiried body corporate decision
that notices to fix be issued to all the individoalners. The joint-proprietors also
stated that the building consents No’s 5092 and &vere issued in relation to ‘the
base building’ prior to the subdivision of the lolilg some months later, and an
interim code compliance certificate was issuedofath these consents. Accordingly,
it was ‘both logically and legally impossible taeatpt to reassign the [notices to fix]
to individual owners when the building did not hakat legal status (or indeed
structural status) when those consents were issued’

These comments were reiterated in an email to ggaBment dated 9 April 2010.
The email noted the building consents were issogke developer and as the
successor in title, the notice to fix should nowidseied to the body corporate.

The joint-proprietors forwarded copies of:
. the notice to fix

. a list of the unit title owners
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4.3
4.3.1

4.3.2

4.4
44.1

4.4.2

5.1

5.2

. the consultants’ outline of works

. other relevant correspondence.

The body corporate’s submissions

A firm of barristers and solicitors wrote to theg2etment on 13 November 2009 on
behalf of the body corporate. The letter noted tihe ownership requirements were
complex and it was suggested that the applicatias mvade without the consent of
the body corporate committee. The barristers afhditors forwarded copies of:

. a brief chronology of events from 1994 to 2009
. legal opinions in respect of the exterior buildamyelope

. other relevant correspondence.

The committee of the body corporate wrote to thpddenent on 7 January 2010,
noting that the barristers and solicitors who wtotéhe Department on 13
November 2009 no longer acted for the body corporahe committee stated that it
supported the applicant in seeking a determinatlbalso held the same opinion as
the applicant that the notice to fix as issued khba withdrawn and new notices be
issued to each of the owners to whom the notidix tapplies.

The authority’s submission

In an email to the Department dated 9 April 20h@, duthority stated that it issued
notices to fix to the owner of the building becaiigs in effect the owner of the
building consents, and in the current case the owhthe building is the body
corporate.

The authority forwarded copies of:

. documentation relating to the four consents isgaethe building and the
interim code compliance certificate relating to tinst building consent

. the notice to fix
. other relevant details and correspondence.

The first draft determination

A first draft determination was issued to the gartfior comment on 6 May 2010. |
was provided with a list of all the registered urstders of the property by one of the
joint-proprietors. Subsequently, copies of thdtdtatermination were forwarded to
the applicant, the authority, and all the othemnirtihial unit owners.

The first draft determination concluded that thég®to fix should be modified and
separate notices to fix should be issued to tlevagit unit owners for the work
concerned: being all the owners for works to commaperty, the 30 residential
owners having equal shares in Accessory Unit 7 idiglidual unit owners where
the work falls within the boundaries of their indival units.
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5.3
5.3.1

5.3.2

5.4
5.4.1

5.4.2

5.5
5.5.1

5.5.2

5.5.3

5.5.4

The applicant’s response

The applicant did not accept the draft. Althoulgingely in agreement with the
Determination’, concerns were raised by the apptisdegal advisers in a letter to
the Department dated 19 May 2010. This was inrcetgathose owners that |
considered should be included on the notice to fixvas submitted that the notice
should only be issued to those owners whose prppagtired repairing

The proprietor of Unit C authorised the applicanirtake the above response on
their behalf.

The joint-proprietors’ response

In a letter to the Department dated 27 June 20E0lalwvyers acting on behalf of the
joint-proprietors (“the joint-proprietors’ lawyersstated that these proprietors did
not accept the draft determination. The lawyerseved the opinion that a valid
application for a determination had not been mamtk without prejudice to that
opinion, queried whether the correct subsectiorte@tection 177 had been applied
and whether extra provisions could be determinathilere additional to those set
out in the original application. The submissiosoalequested that some minor
amendments be made to the wording of the deterramand that all relevant
documentation be forwarded to the lawyers.

The joint-proprietors’ lawyers wrote again to thedartment on 5 July 2010. It was
submitted that the Chief Executive did not havepgbeer to instruct the authority to
issue a notice to fix. In addition, an authoritgyronly issue a notice to fix to a
“specified person”, who was the owner of the buigdi In present circumstances, the
owner was all the registered proprietors of théding. In a further letter to the
Department, dated 14 July, the lawyers were obfhieion that the applicants had
not complied with the requirements of sections 1Y®) and (c).

Other proprietors’ responses

Unit 6C proprietors emailed the Department on § 20110, stating that they
endorsed comments made by the joint-proprietoveyéss. These proprietors also
gueried why they had to now comply with a noticéixalespite having received a
code compliance certificate for their apartmemt.adidition, as the apartment had
met the ‘Performance test’, the proprietors didamtept they had to correct a
problem set out in the draft determination thatmbd exist under such a test. As
there is no “single owner” and a complex such @asdannot be a “specified person”,
the building cannot be subject to notice to fixusd to selected owners.

Unit 6F proprietor accepted the draft, subject unit not being included with the
other sixth floor apartments, ‘because it is pathe original building and has
common ground roof’.

Unit 5D proprietor accepted the draft, subject®o minor amendments, and that the
description “upper floor units” in paragraph 6.5@the first draft be amended to
“sixth floor units”.

Units 3C, 3E, 3G, 4D, 5C ariC proprietors accepted the draft, subject to the
description “upper floor units” in paragraph 6.5¢2}he draft being amended to
“sixth floor units”. Also that the following wordg ‘excluding that covered in
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5.5.5

5.5.6

5.5.7

5.6
5.6.1

6.1

6.2
6.2.1

6.2.2

6.3
6.3.1

categories (1) and (2)' be inserted after the wGadseparate notice to fix’ in
paragraph 6.8 of the first draft.

Unit 5G proprietor did not accept the draft and wathe opinion that the body
corporate, as the representative of all the owmasged to take responsibility for all
the items set out on the notice to fix.

Units 1D, 1H, 2D and 4F, 3D, 1G, 1F and 2C propreticcepted the first draft
determination without further comment.

Unit 4G proprietor noted that he wished to ‘abstaiom commenting on the draft
and the proprietors of remaining units did not oegpto the draft determination.

The authority’s response

In a letter to the Department dated 7 July 201€ atlthority stated that it did not
accept the first draft determination. Giving raaséor its decision, the authority
submitted that ‘a unit is merely a separate dwghuithin a building’ and that ‘it is
the whole building containing all units and comnpoaperty that constitutes a
“building” for the purpose of issuing a notice t'f In addition, the authority was
of the opinion that the body corporate, being dective of all the owners of a unit
title development, was the “specified person” toowhthe notice to fix should be
served.

The second draft determination

After consideration of the parties’ submissionaiended the draft determination as
| deemed appropriate, and issued a second draitndietation to the parties for
comment on 20 August 2010. The second draft datetion came to the same
conclusion as the first (refer paragraph 5.2).

The applicant’s response

The applicant’s legal advisers wrote to the Departion 8 September 2010, noting
that the applicant accepted the draft determinatiots entirety without any further
amendment. The applicant did not require, andabdgeto, the requirement for a
hearing and reasons were given for this decision.

The applicant also attached two responses to iistedetermination that had not
previously been provided to the Department. | hackided these within the
responses outlined in paragraph 5.5.

The authority’s response

In a letter to the Department dated 10 Septembt0d,20e authority stated that it did
not accept the draft determination and requestezhaing. | summarise the
authority’s comments as follows:

. While the authority accepted that it erred in isguihe notice to fix to the
Body Corporate, it was of the view that a singlég®to fix should be issued
to all the proprietors as tenants in common.
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6.4
6.4.1

6.4.2

6.4.3

6.4.4
6.4.5

7.1
7.1.1

. The “owner” as defined in the Act is the persoritkat to the rack rent of the
“land”, not to the “building”.

. If the substitution of “building” for “land” is a@pted, the change made by
section 8 of the current Act means that “buildimg’longer means “part of a
building”.

. There are overwhelming policy reasons why a pleatding of the Act should
be preferred. No countervailing policy issues hia@en put forward by the
Department and the other parties.

. The draft determination is inconsistent with the,Alse current and proposed
Unit Titles Acts, and the relevant Body Corporatkes.

The proprietors’ responses

The joint-proprietors did not accept the secondtdi@ermination for the reasons
that had previously been expressed on their befi&ése proprietors also requested
a hearing.

Unit 6C proprietors did not accept the draft defeation on the grounds that they
considered that the notice to fix should be issoatie Body Corporate rather than to
individual owners and that the items noted on thigce were not correctly stated. It
was also noted that the unit in question had besmg code compliance certificate.
These proprietors also requested that a hearimglole

The following proprietors accepted the second dfefermination without comment:

o UnitC o Units 2C and 1F o Unit1D
o Unit1G o Unit 2F o Unit3D
o Unit 3E 0 Unit 3G o Unit4C
o Unit4D o Unit5D o Unit 6F

The proprietors of remaining units did not resptmthe draft determination.

| carefully considered the submissions of the parind amended the draft
determination as | consider appropriate.

The hearing

General

| arranged a hearing at Auckland on 20 January 20h&re | was accompanied by a
Referee engaged by the Chief Executive under set8@(2) of the Act, together
with two consultants. The hearing was attended by:

. three officers from the authority

. two legal advisers representing the applicantsl&anehdividual unit
proprietors, together with a planning consultant

. two legal advisers representing the two joint-pretors of Units 6D and 6E

. ten individual unit proprietors

Department of Building and Housing 8 30 June 2011
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7.1.2

7.1.3

7.2
7.2.1

71.2.2

7.2.3

. A representative of one individual unit proprietor.

The attendees spoke at the hearing and the evigeesented by those present
enabled me to amplify or clarify various matterdauft and was of assistance to me
in preparing this determination. The parties g@isavided me with post-hearing
submissions.

As | have carefully considered all the evidencespnéed at the hearing, including
the written submissions and the authorities anl&ipn referred to in these, | have
only paraphrased the main issues raised by thedasés as set out below.

Submissions on behalf of the applicants and 16 unit proprietors

Two written synopses of submissions were providedehalf of these proprietors,
together with a written “brief of evidence” frompéanning consultant, and |
summarise the additional evidence provided for ic@nation:

. The main focus should be on the ‘owner’ rather thianhe term ‘building’ and
a Body Corporate was not entitled to the rack fimmh the land. A notice to
fix should be forwarded to the building owner, whia this case is each
individual proprietor of unit. Section 8(1) reférsa structure and this covers a
unit in a building. In addition, section 117 relato “part of a building” and
the exclusions set out in section 9 do not relatenits or apartments.
Proprietors own individual units but do not co-otlie whole building.

. If the argument put forward on behalf of the prefors of Units 6D and 6E
was that the application of section 50(5) of thetUitles Act 1972 (“"UTA
72") meant that a notice to fix could never be sdren individual proprietors,
section 50(5) of the Unit Titles Act 1972 would leavwo effect.

. Section 164(2) requires a responsible authoriiggoe a notice to fix to a
specific person and the notice must be sent to isatvidual owner not to a
combination of owners. An authority can issue tcedo fix relating to
specific areas and to cover multiples of unitsdhauld not issue them to
proprietors whose units had suffered no damage.

. It was considered that the references made indegahe UTA 72 were not
relevant as there was no suggestion that damagedcadred in the building
and proprietors whose units were not damaged wellghfairly compromised
and be initially responsible for a major monetanut.

The planning consultant’s “brief of evidence” wageatl 14 January 2011 and this
described the plans that had been marked-up itiael the different building
consents. The consultant had reviewed the origingl Title Plans and the notice to
fix, which he considered was deficient as it did ‘tentify the level of the building
at which each recorded breach/defect occurs’. cbmsultant was of the opinion that
it would be possible for the authority to identifrich aspects of the notice to fix
relate to each specific unit/owner within the bintgand issue individual notices
accordingly. A set of marked-up plans was providgdhe consultant as were
various relevant appendices.

The planning consultant stated that he had undamtaldesktop review only of the
unit title division but had not carried out a sitepection. The consultant was of the
opinion that the walls of the various units musténbeen framed up when the
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7.3
7.3.1

7.4
7.4.1

7.4.2

7.4.3

original survey took place and accepted that realedirk was required on the
building. However, the consultant was unable taficom whether the drawings were
accurately drawn.

Submissions made on behalf of the joint-proprie  tors

Two written submissions were provided on behathefjoint-proprietors, and |
summarise the additional evidence for considerati@ahwas provided:

. As it was not possible to carry out isolated repatrwas therefore impossible
to remedy defects in individual units. For exampkethe roofing cannot be
laid in 3 sections, it was not practicable to camy discrete repairs. The
photographs shown on the notice to fix dated 23 Walg2009 illustrated this
type of problem.

. Section 48 of the UTA 72, as upheld by the High §ayave the Body
Corporate the power and obligation to carry ouanegthat are in parts. The
Building Act and the UTA 72 should be read togetioeairrive at a logical and
straightforward proposition.

. A mandatory direction in the draft determination tlee authority to issue new
notices to fix was not a modification and was cantito the powers set out in
the Act, which are to confirm, reverse or modifyexercise of power. From
the evidence produced by the authority, it was egyan terms of the draft,
that neither the recipients nor the authority aspond to the requirements set
out, nor will the authority grant building consentscode compliance
certificate for isolated work.

. The argument put forward on behalf of the applisaagarding the application
of section 50(5) of the UTA 72 was ‘circular’ arghored the term
“notwithstanding anything” in the Act.

. One of the joint-proprietors described relevantdess that were shown on the
photographs that were attached to the authorityta to fix dated 23
February 2009. The validity of the photographs e@sirmed by the
authority. This proprietor also provided an adutil photograph of a section
of the building.

Submissions made on behalf of the authority

The authority was of the opinion that the mattélissue were not technical and
noted that section 8 of the current Act did notude the “part of a building” aspect
set out in the former Act.

The Act is structured in terms of a whole buildasyevidenced by sections 71, 75
and 76. Section 117 relates only to those spe@tjairements listed in that section.
Accordingly, if “building” does not relate to paot a building then only one notice
to fix is required. It was accepted that the regmients of the UTA 72 should be
considered in order to correctly define the termwrier”.

The division of the work required to be rectifiealsmot been clearly defined, nor can
it be divided into the three parts set out in theftddetermination. Defects observed
at one location can effect other locations.
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7.4.4

7.5
7.5.1

7.5.2

7.5.3

8.1

8.2

8.3
8.3.1

If more than one notice to fix has to be issued wbrk set out in each will impinge
on that described in the other and there would lad¢sa subsequent overlapping of
the building elements. It was unlikely that licedsapplicators would provide
certificates or warranties for partial work only addition, the visual inspection
process available to the authority would not defimeeunit boundaries and the
authority lacked the expertise and resources ty cait more detailed inspections.

Submissions made on behalf of other proprietors

The proprietor of Unit 6C pointed out various builglelements and structures that
related to the building as a whole and in partictha atrium. It was also noted that
elements such as sprinklers, alarms, ventilati@haanconditioning were common
systems throughout the building and impacted othalbwners. The insurance
policy and the warrant of fithess were issued imieof the entire building. It was
believed that the estimate for the allocation aftsavas inaccurate and that all the
remedial work should be carried out at the same.tim

The proprietor of Unit 6C also produced a set aftpgraphs illustrating aspects of
the building.

One of the proprietors of Unit 5C noted that thefsavere situated at locations at
various levels and that any work carried out omrtleeuld be carried out separately.
In addition, parts of the building had been reptbas complete entities.

Further submissions following the hearing

At the conclusion of the hearing, the parties iatkd that they would be forwarding
further submissions. Three separate submissions feevarded to the Department
on behalf of the applicants and 16 other individuat proprietors, the authority and
the owners of Units 6D and 6E.

| have carefully read these submissions and theuaattachments appended to
them. | have summarised what | consider to besdtient points raised by the
parties.

The applicant’s and 16 individual unit propriet  ors’ submission

The submission made on behalf of the applicantigichdividual unit proprietors
was dated 18 February 2011 and various Court @asisind determinations made
by the Department were also attached. Main isseesut in the submission were:

. The only issue to be determined was whether thieentud fix was validly
issued to the Body Corporate under the Act.

. The narratives given on behalf of the joint-profmie at the hearing supported,
rather than opposed, the concept that it was plessibpersons to comply with
individual or grouped notices to fix.

. Where there are issues that relate to more thammihegroup notices can be
issued.

. Owners below the'8floor have no right to use and enjoy the roof syemd
there is virtually no work required to any areabethe 6" floor. There is
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8.4
8.4.1
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therefore no justification for imposing a de fatiédoility on them to fix non-
compliant works to areas above th&for through the Body Corporate.

In a previous determination (2010/68), the Depantnhad decided that the
remedial work required to 12 townhouses was natrelisly located within a
single owner’s title boundary.

Based on the cited cases, it was submitted thae#gponsibility for principal
and accessory units lies with the individual owne#isile common property is
administered by the Body Corporate. As the autheannot impose an
obligation on a body corporate, a notice to fix Vdolave no effect. Hence,
the notices to fix need to be served on the indi@aicdwners, who are legally
able to comply with them.

Regarding the notice to fix, section 50 of the UTAcannot validate a notice
to fix that is invalid under the Act. Consequentfythe authority was not
authorised under the Act to serve the notice tofixhe Body Corporate, then
section 50 has no application.

The authority had not addressed the applicant’'sgsgion that each unit was a
‘building’ in its own right within the section 8 @eition. It was submitted that
unit owner is an owner of a building under the Agcause each unit fits
within the section 8 definition of a building.

The decision in Determination 2007/91 concluded #&hAody Corporate did
not come within the section 7 definition of “ownexid this was consistent
with the UTA 72 and the weight of authorities deddegarding the issue of a
body corporate’s responsibility for the repair andintenance of common
property compared with private property.

The authority’s claim that they did not have thpertise and resources to
comply with the draft determination was not ond #teuld be a concern of
the Department. It was not accepted that the UZAvds relevant to the
current situation. It was unjust to expect ownen®se units did not require
repairs to fund repairs carried out on private propover which they have no
rights and from which they derive no benefit.

The Department had not exceeded its powers wherneatsed or confirmed the
various notices to fix.

The authority had identified various items on tléiges to fix that were not
correctly installed but had not provided any adégeaplanation as to ‘why it
would be unable to identify where these items acatied in relation to unit
boundaries and it was not accepted that such acisgevould be impossible’.

The authority’s submission

The submission made on behalf of the authority deded 18 February 2011, and |
summarise this as follows:

The question before the Department was ‘who itheer of the building for
the purposes of the [Building Act 2004]’. It wasbsitted that the
Department’s interpretation of a “building” inclungj “part of a building” was
incorrect.
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8.5
8.5.1
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The Act removed the description “part of a buildifigm the definition of a
building and the references in section 117 todkescription are only relevant
in terms of sections 118 to 120

Accordingly, there was no need to look beyond thwuge as a complete
answer in this case. However, the submission nibtdf this was not the
case, other matters would be relevant.

Analyses and legal arguments were set out conaethése other matters,
which | have carefully perused and considered. mh#ers discussed and
analysed in the submission related to the defimstiof:

o  “building”

0] ‘owner”

o] “Land”

o] “unit”

o] the scheme of the UTA 72.

The authority was of the opinion that there wasrgirevidence of a clear
intention by parliament that notices to fix ardowdealt with by (and therefore
issued to) the Body Corporate.

The interpretations as set out in the draft deteation would result in
authorities making inconsistent interpretationfie @iffering body corporate
rules and the effects that the non-compliance ohdividual unit had on an
entire building were examples of problems facintharities and the
impracticalities of issuing individual notices ia.f

As noted at the hearing, it is impossible for readxbe inspectors to ‘divvy up’
the issues as suggested in the draft determinatidreven experienced
surveyors had been unable to reach a consensasandtter.

The evidence provided by the authority showed ithabuld be impossible to
issue three contemporaneous consents for threesodpvork. Accordingly,
as the notices to fix could not be complied witig hotices would be invalid.

The joint-proprietors’ submission

The submission from the joint-proprietors was ddt@d-ebruary 2011, and |
summarise the main matters raised in this docu@m&nt

Evidence provided by the applicant’s planning cdtasti should be considered
to be a submission rather than the opinions ofxper witness. It was not
accepted that it was possible to ‘isolate with @iea the scope and extent of
defects requiring remediation and thus match ‘deféc particular units’.

The owners supported the authority’s argumentsrdaggthe issuing of the
notices to fix and accordingly, rejected the argatagut forward by the
applicant. The owners noted that the authorityndithave the required
expertise to distinguish the work applicable toheimclividual owner and the
authority’s approach was supported by the relelegislation.

The owners did not accept that the reference iticsed8 of the UTA 72 to ‘a
building being damaged or destroyed’ could not alstude situations where
there was non-compliance with the Building Code adldition, section 48
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9.1

9.2

9.3

9.4
94.1

9.4.2

provided a mechanism for that enabled a body catpdo deal effectively
with any notice to fix served on it. A body corpte had the power to raise
funding for all necessary repairs, even when thelsge to unit property.

. The authority’s approach did not unfairly impacttbe individual unit owners.
There was always the potential for inter-owner tonin multi-storey
complexes but this conflict should not be passed tire authority.

. Owners would always be required to contribute sodbsts of works relating to
areas not directly associated with their unitse ©hly issue was how much
has to be paid, and that is not a matter that doelldetermined or be subject to
a notice to fix.

The third draft determination

Following the submissions from the parties, | aneehthe second draft
determination and issued copies of a third dragmeination to the parties on 30
March 2011.

The third draft determination concluded that tiseiesof the notice to fix is
determined by the application of section 50(5)h&f UTA 72 and that the authority
correctly issued the notice to fix to the body @ogte.

The authority and the proprietors of Units 3F aRdabcepted the third draft
determination without comment.

The applicant’s and 17 individual proprietors’ submission

The applicant and 17 individual proprietors did actept the third draft
determination and engaged a legal adviser to pressumbmission on their behalf.
The individual proprietors in question were ownefrghe following units:

o UnitC o UnitlC o Unit1D
0 Units 1F and 2C 0 Units 2D and 4F 0 Unit 2F
o Unit3C o Unit3D o Unit3E
0 Unit 3G 0 Unit4C 0 Unit4D
o Unit4E o Unit4G o Unit5C
0 Unit5D 0 Unit 6F

The legal adviser's submission, which was datedgdi 2011, provided a detailed
analysis of the following in the context of the teatat issue:

. Statutory interpretation.

. The purposive approach as to the meaning of artreeat.
. The UTA 72.

. The Act.

. The perceived inconsistency in the Departmentarpretation of section 50(5)
of UTA 72.
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9.4.3

944

9.5
9.5.1

9.6
9.6.1

9.7

The submission concluded:

The Applicant accepts the DBH'’s interpretation of the relevant provisions under the
Building Act. It disputes the DBH'’s construction of s 50(5) of the 1972 Act and
strongly opposes the DBH’s conclusion that the particular wording of the phrase
‘the owner of a building’ under the Building Act requires a different conclusion due
to s 50(5) of the 1972 Act and that a notice to fix should be issued to all the owners
not just the owners responsible for the non-compliant building work.

The proprietor of Unit 2E did not accept the thdraft determination. She did not
provide a submission but stated that she wouldklthe legal adviser’'s submission.

The joint-proprietors’ submission

The joint-proprietors did not accept the third dddtermination and a submission
dated 14 April was made by their legal advisertairtbehalf. | summarise that
submission as:

The reasons for non-acceptance, which had alreadyefd part of an earlier
submission, were reiterated in summary.

If an authority considered that section 164(1)fahe Act had been beached,
then the correct approach was for the authoriigdoe a notice to fix to the
specified person concerned, who is the owner obthigling, to require that
specified person to comply with the Act.

By section 7, “person” includes a body of persams lay section 163,
“specified person” means the owner of a buildingd(aot part of a building).

The most straightforward and applicable definitidriowner” was the owner
of the land.

Other proprietors’ submissions

The proprietors of Unit 6C did not accept the tldrdft determination and attached a
submission, which | summarise as:

The conclusions reached were not accepted foretdmons previously stated.

If the position taken at paragraph 9.34 of thedtkiraft determination is wrong,
then it could only be concluded that ultimately #iregle notice to fix should
be a ‘single notice addressed to all those perasiignants in common in the
land’.

The proprietors of Unit 6C did not accept thatniogice to fix as issued was
correct as to the matters of contravention andcewnpliance in respect of
their unit.

| have carefully read and considered all the list@imissions and have amended the
determination as | consider appropriate.
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10.

10.1
10.1.1

10.2
10.2.1

10.2.2

10.2.3

10.2.4

10.3
10.3.1

10.3.2

Discussion

The legislation

The relevant sections of the legislation are inetloh Appendix A.

Procedural matters

The joint-proprietors’ lawyers are of the opini¢rat the applicant has failed to
comply with the service requirements of section(2y&@nd has queried section
references set out in the determination. In aolditihe lawyers submitted that the
determination could only consider those provisitirat the applicant set out on the
determination application form.

In respect of the service requirements under sedff@(2), while the applicant may
not have forwarded the required document, thejoiaprietors’ lawyers have noted
that the owners of Units 6D and 6E did receiveftina from another source. While
the section 178(2) requirements were not exactlgvi@d, | am of the opinion that
the owners in question were ultimately not unddfgced.

With respect, | believe that the joint-proprietdesivyers, when referring to sub
clause reference errors in the determination, naa loverlooked the misprint in
section 177(b) (prior to 7 July 2010) where sulisaateference (ii) has been
omitted. | have referred to the actual subclaegerences set out in the Act in this
determination and not to any implied correction.

| accept that the applicant erred when definingchlsubclause was relevant to the
determination. However, | accept that the oth@armation supplied by the
applicant left me in no doubt as to what mattersevie be determined. | do not
consider that an error in checking a box on thdiegmn form is sufficient to set
aside the whole determination. As previously dssedl, the numbering error in
section 177(b) can easily lead to confusion.

Scope of the matter for determination

| have received information from one of the partegarding the background
concerning the relationship of the body corporaté tine individual unit-title
holders as discussed in paragraph 4.2.2. Howaséhis determination is in terms
of the Act, the determination can only addressgheing of the notice to fix (under
section 177(b)(iv) of the Act prior to 7 July 2010)his determination is based on
the requirements for a notice to fix in section8-166 and the definition of “owner”
in section 7 of the Act. This determination doesconcern the contributions each
unit owner may be required to make to the remendiak. Such contributions are
covered by other legislation in respect of whid¢tave no jurisdiction.

Based on the application for determination, | hanly considered whether the
decision of the authority to issue the notice xadi the body corporate was correct.
| have received no evidence that the content ohtiee to fix, in terms of the
contraventions and non-compliances, are in dispute.
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10.4
104.1

10.4.2

10.5

10.5.1

10.5.2

10.5.3

The notice to fix

The authority has issued one notice to fix to théybcorporate that relates to four
building consents. Three of these consents wetedsto the original developer and
all relate to the first building consent issuedfodrth building consent covering
minor joinery work was issued to the body corparéeme time in 1993, the
building was divided into unit titles, seven of whirelated to commercial and retail
ownership and thirty of which related to residenbanership. In addition, a range
of property that in a unit title building would moally be designated as common
property was designated as accessory unit AU7,lmikiowned on an equal share
basis by the thirty residential owners.

| note that the letter dated 15 October 1993 froenarchitects for the developer, to
the authority, regarding the second building cohstated that the upper floors were
to be ‘subdivided into individual titles and sotihdividuals who will be required to
obtain separate consents for fitouts’. | haveraogived any documentation relating
to building consents issued in regard to the irtligl titles as noted by the architects.
If any such consents have been issued, then tieeaabd fix should also relate to
these.

In respect of a unit title building, who is “t he owner of a building” under
section 163 of the Act?

| have considered below who is “the owner of ading” under section 163 of the
Act and therefore to whom the Act requires a naticéx to be issued. Section
164(2) of the Act provides that the authority mssue a notice to fix to a “specified
person”. Section 163 of the Act defines a spetifierson as including “the owner
of a building”. “Owner” is defined in section 7.as

owner , in relation to land and any buildings on the land,—
(&8 means the person who—
(i) is entitled to the rack rent from the land; or

(i) would be so entitled if the land were let to a tenant at a rack rent; and...

The rack rent represents the full rent of a progpeBEssentially, this means that under
the Act an owner of the building for the purposéssuing a notice to fix is the
person who has the greatest ownership interessipect of the larfd

In my view, “the owner of a building” in respectafunit title building is the unit
proprietors who hold a stratum estate in freehdids the unit proprietors who are
entitled to the rack rent of the land (assuminguthi proprietors all decided to lease
the land and building to a tenant). It is alsouhé proprietors who will be entitled
to the estate in the land and the fee simple estdbe shares proportional to their
unit entitlement upon the cancellation of the yféin (section 45(5) of the UTA 72).
Therefore, in my view, the owner of the buildingémms of who is a “specified

® I note there are some difficult aspects abouptirase “the owner of a building”. The term “owhisrdefined in section 7 by reference to
a person’s interests in the land. Thus, interpgetihe phrase “the owner of a building” is deteredimy the person with the greatest
interest in the land. This would clearly be inajpfate where ownership is separated between therowf the land and the owner of the
building. For example, the unit proprietors ofti@tim estate in leasehold will be the owners eftihilding but the lessor will be the
owner of the land entitled to the rack rent. lesth circumstances, the use of the definition ofrfevin section 7 would be
inappropriate. | note that section 7 expresslyt@mplates such a situation as the definitions atice 7 apply “unless the context
otherwise requires”. In my view, when considering phrase in section 163 of the Act “the ownea blilding” where ownership of a
building is separated from ownership of the lareldbntext of the provision will require the ordipaneaning of “owner” to be applied
and not the definition in section 7 of the Act.
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10.54

10.6

10.6.1

10.6.2

10.6.3

10.6.4

10.6.5

10.6.6

person” under section 164 of the Act in respea ohit title building is all of the
unit proprietors.

The next question that arises in respect of atitl@tbuilding where there are
multiple owners is does section 164 of the Act nega notice to fix be issued to all
of the unit proprietors or only those responsiblethe non-compliant building
work?

In respect of a unit title building, must a no tice to fix under section 164
of the Act be issued to all the owners or just the owners responsible for
the non-compliant building work?

The authority submitted that the term “building”thre definition of “specified
person” in section 163 excludes part of a building that section 163 requires a
notice to fix to be issued to all of the unit prepors not just the unit proprietors
responsible for the non-compliant building work.

The authority cites section 3(2) of the BuildingtA®91 that referred to “part of a
building” but was dropped from the definition ofuitding” in section 8 of the Act.
The authority submitted that as Parliament musehmade a deliberate decision that
“building” not include “part of a building” it woul be inappropriate to interpret
“building” as including “part of a building”. Fumer, section 117 refers to “part of a
building” but only for the purposes of sections 1@820. Taking the authority’s
approach the owner of a building is all the undggsretors even if only one unit
proprietor is affected by the notice to fix (foragmple, an issue involving an internal
fit-out). However, I'm not persuaded this is thesbinterpretation of “building” for
the following reasons.

Firstly, the definition of “building” in section 8f the Building Act 1991 expressly
included in section 3(2) of that Act “any part obailding” but only applied this
definition in respect of Part 9 of the Act relatitaglegal proceedings and
miscellaneous provisions.

Secondly, section 117 of the Act refers to “paradduilding” not for the purpose of
including “part of a building” within the definitio of building for the purposes of
sections 118-120 but for the purpose of includimgrage of matters in the definition
of building that would otherwise be excluded frdme tefinition such as ‘driveways,
access ways, passages within and between com@egatevelopments, and
associated landscaping’.

Thirdly, the purpose of section 164 is to ensueg ghnotice to fix is served on the
person responsible for the non-compliant buildiragknand responsible for
remedying the non-compliance. Where a buildinghsaga unit title building is
owned by multiple owners in my view it is consigteith the purpose of section 164
to issue a notice to fix just to the owners whorasponsible for the building work
and therefore the persons who will be responsiegmedying the non-compliant
building work.

Fourthly, the term “building” is not defined by anticular form of building (which
might distinguish the type of building from its paand so exclude part of a building
from the definition of “building”). Instead, “buing” is defined by reference to
whether it is a “structure”. The term “buildings broad enough to comprise
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different structures and a reference to a buildiogid be a reference to just one of
those structures (a part of a building) or allred structures (the whole of a building).

10.6.7 Finally, the Building Act 1991 and the Act refer“fmart of a building” inconsistently
and in my view little weight can be placed on tlifeedent approaches in each Act to
the terms “building” and “part of a building”. ble set out below some examples of
the inconsistent use of these terms in the Act:

. Section 115 of the Act applies where there is anghaf use of a “building”
but makes no reference to a change of use apgiyipgrt of a building.
However, the regulations explicitly provide thattenge of use includes a
change of use of part of a building (regulatiora8 6 of the Building
(Specified Systems, Change the Use, and Earthquake Buildings)
Regulations 2005). Similarly, section 46(1)(a}le# Building Act 1991
applied to a change of use of a “building”. Howevegulation 3(2) and (3) of
the Building Regulations 1992 explicitly providdtht the classified use or
uses of a building applied to the building or “pairthat building”.

. In contrast to both these provisions, the definitod “household unit” in
section 7 means a building used for a residentighgse but section 7 goes on
to expressly state it includes the use of “pad bliilding” for a residential
purpose. Similarly, if a subdivision affects a ilding” section 116A of the
Act provides that this also includes “part of althumg”.

. There are provisions where the Act refers to “péd building” when in the
context such a reference is unnecessary. For dgasgrtion 223 refers to the
duty of certain persons to assist an officer tpats “all or part of a building”
but the reference to part of a building is unneagssA duty to assist a person
to inspect a building would include a duty to asaiperson to inspect only part
of a building. Similarly, section 112 of the Aeffers to the alteration of a
“building or part of a building” but the referenttepart of a building is
unnecessary. By definition an alteration to adod may be an alteration to
part of a building.

. In contrast, there are a number of provisions whisgeéAct refers to a
“building” but the context requires the referencericlude part of a building.
For example, section 116B of the Act applies todhegerous use of a
“building” but in the context also applies to thengerous use of part of a
building. The context for the respective definigoof a building that is
dangerous, earthquake-prone or insanitary in secti@1-123 of the Act also
require each provision to be applied to part ofigding that may be
dangerous, earthquake-prone or insanit@ueénstown Lakes District Council
v The Wanaka Gym Ltd’, etc). This is confirmed by section 127 that jxles
that work carried out in respect of a dangeroughgaake-prone or insanitary
building may include the demolition of all or “part a building”. Similarly,
section 38 of the Building Act 1991 referred to #ieeration of a “building”
but the context required this to include an alterato part of a building.

" (Queenstown Lakes District Council v The Wanaka Gym Ltd, District Court, Queenstown, Judge HoldernessAdidl 2010,
CRNO08059500156
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10.6.8 As itis not possible to discern a consistent apgindo the use of the terms
“building” and “part of a building” in the Act, lansider the preferable approach is
that the meaning of the term “building” and whethancludes “part of a building”
“must be ascertained from its text and in the lighitts purpose” (section 5 of the
Interpretation Act 1999).

10.6.9 For the reasons set out above | disagree withutteaty’s submission that the
definition of “building” in section 163 excludeseference to “part of a building”.

10.6.10 In my view, if a notice to fix is issued to an owré a building where different parts
of a building are owned by different persons secti63 allows a notice to fix to be
issued just to the owner responsible for the nangd@nt building work as long as
the part of the building owned by the person ieeporary or permanent moveable
or immoveable structure’.

10.6.11 | acknowledge that, in cases such as the presenguthority faces practical
difficulties identifying the owners in a multi-urbuilding responsible for the non-
compliant building work. It is well known that tmature and scope of leaks in a
leaky building cannot be properly determined usighificant parts of the cladding
and/or roofing are removed and an inspection ofulextent of the defects is
possible.

10.6.12 However, the authority can only be expected totiflethe non-compliant work that
is readily apparent. The authority regularly asrout this type of inspection
function across a range of buildings. The physmtgphection and identification of
non-compliant building work is no different if theeis one owner or many owners.

10.6.13 The complicating feature in respect of unit titl@l@ings is that the authority must
associate the information about the non-compliaitiimg work with the relevant
owners whose units are affected. While it is wottie authority to determine
precisely the owners responsible for remedyingithrecompliant building work as
that will not be possible at such an early stdge authority can at least make a
reasonable approximation of the owners most likelye responsible for the non-
compliant building work based on the location dttivork.

10.6.14 Therefore, | have concluded above that in respegtumit title building, the owner
of a building in terms of who is a specified persmaer section 164 of the Act and
to whom a notice to fix should be issued, is alihef unit proprietors. Where the
non-compliant building work only affects some oé tlmit proprietors, the notice to
fix does not need to be issued to all the unit pedprs but may be issued just to
those unit proprietors responsible for the non-daanpbuilding work.

10.6.15 However, section 164(2) of the Act is not the gmlgvision relevant to the issue of a
notice to fix. Section 164(2) of the Act is suppknted by a specific provision in
the UTA 72 regarding who should be served with iceaequiring work to be
carried out on a unit title building.
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10.7
10.7.1

10.7.2

10.7.3

Issue of a notice to fix to a body corporate

Section 50 of the UTA PXoncerns of the service of documents on a body
corporate. Subsection (1) requires a body corpdmhave a clearly designated
letterbox at the front of the main building or tamminently display its address for
service. Subsection (2) specifies how service bady corporate may be effected
and provides that it is sufficient compliance wathy enactment if service on a body
corporate is carried out in accordance with sulim@¢R). Subsection (3) concerns a
change in a body corporate’s address and subsddiiaiefines the term “document”
for the purposes of the section. Section 50(3hefUTA 72 applies to the service of
notices requiring repairs or work to be performad provides:

A notice or order requiring repairs to or work to be performed in respect of the land
or any building or other improvements thereon which a local authority or public
body is required or authorised by any Act, regulation, or bylaw to serve shall,
notwithstanding anything in the Act, regulation, or bylaw, be served on the body
corporate in the manner provided by this Act, and thereupon the notice or order
shall be deemed to have been duly served and the body corporate shall be
deemed to be the person bound to comply therewith.

The provision can be broken down into a numbeeqtirements that make it easier
to understand how the provision applies and whagtires:

*  The provision applies to “a notice or order requgriepairs to or work to be
performed in respect of the land or any buildin@trer improvements
thereon”;

*  The person who issues such a notice or orderlisc@ authority or public
body required or authorised by any Act, regulatmmylaw to serve [such a
notice or order]”;

*  The provision requires that such a notice or ofderserved on the body
corporate in the manner provided by this Act”;

*  The effect of the provision is that if the notiseserved on the body corporate
as required above “the notice or order shall beraekto have been duly
served and the body corporate shall be deemedtteeljgerson bound to
comply therewith”;

. The provision applies “notwithstanding anythinghe Act, regulation, or
bylaw [that requires or authorises the notice dedf.

It is my view that section 50(5) of the UTA 72 is@applicable to the issue of the
notice to fix by the authority in respect of thelbdung. A notice to fix is a notice
requiring repairs to the building. The authorgyauthorised by the Act to serve such
a notice. Section 50(5) of the UTA 72 applies mithistanding” the requirements of
section 163 of the Act that provides for a notéix to be served on “the owner of a
building” — that is, the responsible unit propristo Therefore, in serving the notice
to fix on the body corporate, | conclude that théharity acted correctly, albeit in
accordance with section 50(5) of the UTA 72.

8 I note that the Unit Titles Act 1972 has beeresded from 20 June 2011 by 218 of the Unit Titles 2010.
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10.7.4

10.7.5

10.7.6

10.7.7

10.7.8

| note that the effect of section 50(5) of the UT2Ais consistent with section 15 of
the UTA 72 that sets out the duties of a body c@tgoand provides in subsection

(1)(9):
(1) The body corporate shall—

() Comply with any notice or order duly served on it by any competent local
authority or public body requiring repairs to, or work to be performed in
respect of, the land or any building or improvements thereon:
| note the applicant’s submission that considessititerpretation of section 50(5) of
the UTA 72 is inconsistent with clause 1(c) of Stiile 2 of the UTA 72 that
provides:

1. A proprietor shall—

(c) Forthwith and at all times carry out all work that may be ordered by any
competent local authority or public body in respect of his unit to the
satisfaction of that authority or body:

In my view there is nothing inconsistent about mecb0(5) of the UTA 72 and
clause 1(c) of Schedule 2 of the UTA 72. Sectio(bpof the UTA 72 provides for
any notice under any Act relating to repairs orkmorbe performed in respect of the
land, buildings or improvements to be served orbthay corporate whereas clause
1(c) of Schedule 2 of the UTA 72 sets out a prdprie general obligation to comply
with orders requiring work on a proprietor’s unit.

The applicant also submitted that, as the bodyaratp cannot be “the owner of a
building” under section 163 of the Act, the notiodix cannot be one that the
authority is “required or authorised” to serve aedtion 50(5) of the UTA 72 cannot
apply. The reference to the notice or order thbaity is ‘required or authorised’ to
serve only refers to the notice or order, not toghrson on whom it must be served
as section 50(5) is silent on that point. Theaadsr this is because it is the purpose
of section 50(5) to provide that regardless of wWiAct requires the notice or order
to be served on, section 50(5) provides the naticrder must be served on the
body corporate.

The applicant also submitted that section 50(8hefUTA 72 is a mechanical
provision concerning only the manner of servingutoents on a body corporate.
However, such an interpretation would make sedi@(») redundant as section
50(2) of the UTA 72 already concerns the manneeofing documents on a body
corporate. Section 50(2) provides that regardkéssy rules in any other enactment
relating to the service of documents on a body@ate, the serving of documents
on a body corporate will be validly carried ousdrvice is effected in accordance
with section 50(2). Section 50(2) of the UTA 7®vides:

It shall be sufficient compliance with any enactment which relates to the manner of
service of any document which has to be served by any person on the body corporate
or the committee, if any person authorised to serve the document—

(& Sends it by registered letter addressed to the body corporate or the committee,
as the case may be, at its address the service; or

(b)  Places it in the letterbox referred to in subsection (1) of this section
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10.7.9

It is important to note that section 50(5) of th€AJ72 is not a substitute for the
requirement in section 164 of the Act that a notecéx be served on the owner of
the building but is an additional requirement totem 164. Section 50(5) of the
UTA72 doesn’t go so far as to ‘deem’ one type digesuch as a notice to fix to be
another type of notice that is served on the badparate. For section 50(5) of the
UTA72 to apply the notice or order must first beved on the body corporate in
accordance with the requirements of section 50(#)@UTA 72. The effect of
section 50(5) of the UTA 72 is then to ‘deem’ tlogld corporate to be the person
who must comply with the notice or order notwitmsting the original Act doesn’t
provide for the notice or order to be served onbibay corporate. In this way the
deeming part of section 50(5) of the UTA 72 malkesdonsequences of the notice
or order under the Act the consequences for thg borporate

10.7.10 I acknowledge that in respect of a unit title bungglit is somewhat cumbersome and

10.8
10.8.1

10.8.2

11.

111

unsatisfactory to have two different provisionst thatentially require at least two
notices to fix to be issued to two different grogppersons. However, that is
simply an outcome of having two different regulgtoegimes applying to the issue
of notices to fix in respect of a unit title buitgj. | note that section 50(5) of the
UTA 72 has not been carried over to the Unit Tikes 2010 and therefore, any
issues associated with the overlapping requirenudriteese two regimes will come
to an end in the not too distant future.

Conclusion

| conclude that the authority acted correctly irvegy the notice to fix on the body
corporate, albeit in accordance with section 50{3he UTA 72 and not the Act.

| note that section 50(5) of the UTA 72 appliesaddition to the requirements of
section 164 of the Act that provides for a notidix to be issued to the “owner of a
building” which for the purposes of a unit titleiloing means the unit proprietors
with responsibility for the non-compliant buildimgprk. The authority should
consider whether to issue a further notice torfiaccordance with section 164 of the
Act to those unit proprietors with responsibiliyr the non-compliant building work.

The decision

In accordance with section 188 of the Act, | herebgfirm the decision of the
authority to issue the notice to fix to the bodypmrate for four separate building
consents.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 30 June 2011.

John Gardiner
Manager Deter minations
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Appendix A: The legislation

Al
7

The relevant sections of the Building Act 2004d:a

Interpretation
In this Act, unless the context otherwise requires,—
owner , in relation to land and any buildings on the land,—
€) means the person who—
0] is entitled to the rack rent from the land; or
(i)  would be so entitled if the land were let to a tenant at a rack rent; and
(b) includes-
0] the owner of the fee simple of the land; and

(i)  for the purposes of sections 32, 44, 92, 96, and 97, any person who has
agreed in writing, whether conditionally or unconditionally, to purchase the
land or any leasehold estate or interest in the land, or to take a lease of the
land, and who is bound by the agreement because the agreement is still in
force.

Subpart 8 — Notices to fix

163

164

Definitions for this subpart

In this subpart, unless the context otherwise requires,—
responsible authority means, as the context requires,—

(a) a building consent authority; or

(b) a territorial authority; or

(c) a regional authority

specified person means—

(a) the owner of a building; and

(b) if the notice to fix relates to building work being carried out,—

0] the person carrying out the building work; or
(i)  if applicable, any other person supervising the building work.

Issue of notice to fix

(1) This section applies if a responsible authority considers on reasonable grounds
that—

(a) a specified person is contravening or failing to comply with this Act or the
regulations (for example, the requirement to obtain a building consent); or

(b)  a building warrant of fithess or dam warrant of fitness is not correct; or

(c) the inspection, maintenance, or reporting procedures stated in a compliance
schedule are not being, or have not been, properly complied with.

(2) A responsible authority must issue to the specified person concerned a notice (a
notice to fix) requiring the person—

(&) toremedy the contravention of, or to comply with, this Act or the regulations;
or

(b)  to correct the warrant of fitness; or

(c) to properly comply with the inspection, maintenance, or reporting procedures
stated in the compliance schedule.
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A2 The relevant sections of the Unit Titles Act 29@re:

15 Duties of body corporate
(1) The body corporate shall—
(a)

() comply with any notice or order duly served on it by any competent local
authority or public body requiring repairs to, or work to be performed in
respect of, the land or any building or improvements thereon:

(h)
50 Service of documents

1)

(5) A notice or order requiring repairs to or work to be performed in respect of the land
or any building or other improvements thereon which a local authority or public
body is required or authorised by any Act, regulation, or bylaw to serve shall,
notwithstanding anything in the Act, regulation, or bylaw, be served on the body
corporate in the manner provided by this Act, and thereupon the notice or order
shall be deemed to have been duly served and the body corporate shall be
deemed to be the person bound to comply therewith.

Schedule 2
Rules that may be amended by unanimous resolution
Duties of proprietor

1 A proprietor shall—
@ ..
(c) forthwith and at all times carry out all work that may be ordered by any
competent local authority or public body in respect of his unit to the
satisfaction of that authority or body:

(d)

9 Unit Titles Act 1972: repealed (with section 3t athedules 2 and 3 continued in force until 1 Bat@®012), on 20 June 2011, by section
218 of the Unit Titles Act 2010 (2010 No 22)
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