f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2011/066

The refusal to issue code compliance certificates
for a 17-year-old house and an 11-year-old
extension at 9 Main Street, Otautau

1. The matters to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeenager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department.

1.2 The parties to the determination are:
. the owners, A Rattray and E Rabbitt (“the applisgnt
. the Southland District Council (“the authority”areying out its duties and
functions as a territorial authority or buildingnsent authority.

1.3 The matter arises from the authority’s decisiorefose to issue code compliance
certificates for a 17-year old house and an 11-g&hextension because it was not
satisfied that they complied with certain cladssfithe Building Code (First

! The Building Act, Building Code, Compliance docuits past determinations and guidance documenisdssy the Department are all
available atvww.dbh.govt.nzor by contacting the Department on 0800 242 243

2 In this determination, unless stated otherwisiereaces to the sections are sections of the Attefierences to clauses are to clauses of
the Building Code
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Schedule, Building Regulations 1992). The auth@iprimary concerns about the
compliance of the building relate to the weathéitiigss of the cladding.

1.4 | take the view that the matter to be determirieadvhether the authority’s decision
to refuse to issue the code compliance certificages correct. In deciding this, |
must consider:

1.4.1 Matter 1. the external envelope

Whether the external envelope to the dwelling attdresion complies with Clause
B2 Durability and Clause E2 External Moisture of Building Code. The “external
envelope” includes the components of the systeoth(as the plaster and fibre-
cement sheet cladding, the windows, the metal mgadind the flashings), as well as
the way the components have been installed and twgsther. | consider this
matter in paragraph 6.

1.4.2 Matter 2: the durability considerations

Whether the elements that make up the building workply with Clause B2
Durability of the Building Code, taking into accduhe age of the building work. |
consider this matter in paragraph 7.

15 | note that the parties have not raised any matibasing to other clauses of the
Building Code and this determination is therefa@stricted to the matters described
above.

1.6 In making my decision, | have considered the subimis of the parties, the report of

the expert commissioned by the Department to achnghis dispute (“the expert”),
and the other evidence in this matter.

2. The building work

2.1 The house has been constructed on a terrace @iptioé a medium to steeply sloping
north-west facing section in a medium wind zongeims of NZS3604

2.2 The original house

2.2.1 The original house was a single level, rectangsitaped building that is simple in
design. It is constructed with light weight timbeaming, founded on timber pile
piles and concrete ribbon foundations.

2.2.2 The cladding to the original house is face-fixedhaldhic style fibre-cement sheet
cladding with a textured paint finish.

2.2.3 The roof structure is a low pitch in a gable couafagion with profiled metal cladding
and 450mm eaves over all walls except for the dindom bay window.

3 Under sections 177(1)(b) and 177(2)(d)
4 New Zealand Standard NZS 3604:1999 Timber FramgiiBgs
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2.3
231

2.4

3.1

3.2

3.3

3.4

3.5

3.6

The extension

The extension comprises a rectangular additiocladthto the north elevation and is
constructed with similar design features and mal®gas the original house.

The expert removed a timber sample from the bofitate of the dining room corner
(part of the original house) and forwarded it testing laboratory for analysis. The
biodeterioration consultant’'s analysis confirmeat tihe sample was ‘almost
certainly’ treated with boron to the equivalentti.2. Given this information |
consider that the wall framing to the original hewgas treated to a level that would
resist decay. | have received no information reigarthe level of timber treatment
to the wall framing of the extension.

Background

On 12 January 1994 the authority issued a buildorgent (BLD/1993/1374/1) for
the original house, and in January 2000 the authizsued a building consent
(BLD/2000/21/1) for the extension. Both consengsenissued under the Building
Act 1991.

| have seen no inspection records with respedtherebuilding consent, although
from the authority’s correspondence it would apgbkat inspections were
undertaken.

It seems that in the process of selling the holusdédrmer owner wished to obtain a
code compliance certificate and discussed the psowéh the authority. The
authority issued two notices to fix to the formamers; the first dated 13 October
2010 for the original house and the second datedctdber in respect of the
extension. | note that in the covering lettertte tormer owner, dated 15 October
2010, the authority states that the notices torfisst be issued to ‘enable the
determination process to progress’.

On 26 October 2010, the authority wrote an emaitivistated:

From the outset [the authority] have suggested to [the former owner] that he should
get an expert in weathertightness to check his cladding system. [The authority]
suggest the most cost effective method of achieving this is to seek a determination
from the [Department]. [The author’s] experience to date is that these reports are very
detailed and indicate clearly the extent of the problem.

| consider this advice is inappropriate. A deteration issued under the Act is a
statutory mechanism intended to resolve disputestatbmpliance and regulatory
process. lItis not intended as a ‘cost effectmeans by which a building owner can
obtain a detailed technical report about their Bousurther, the extent of an
investigation required to support a determinatuarilikely to be sufficient for a
contractor to carry out remedial work (refer paegdr 8.2). Investigations into the
extent of work required to achieve compliance wiill be required. | ask that the
authority refrain from making such suggestionswmers.

The authority reissued the notices to fix on 5 Noler 2010 to the former owner,
taking into account work that was undertaken ta@sklsome of the areas of non-
compliance. The outstanding areas of non-comptiaelated to:
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3.7

4.1

4.2

4.3

4.4

4.5

For both the original house and the extension

. lack of a capillary gap at the base of the cladding

. ground clearance not as per manufacturer’'s spatiits

. uncontrolled cracks to the cladding indicating @laf expansion control
joints.

For the extension only

. a lack of head flashing and sealant strips todhadry window.

The applicants purchased the property from the éorovner and subsequently
applied for a determination which was receivedhig/Department on 14 February
2011.

The submissions

The applicants submitted:

. a covering letter

. detailed photographs

. copies of building consent documentation for bathsents
. copies of the original and reissued notices to fix

. correspondence between the former owners and theraw.

The authority acknowledged the application and selvithe Department that they did
not wish to make a submission.

The draft determination was sent to the partie8 biMay 2011. The draft was issued
for comment, and for the parties to agree on awhtn the building work, with the
exception of the items to be fixed, complied witluse B2 Durability.

The applicants accepted the draft without comm@&ihie authority accepted the draft
subject to comments made to the Department in al eiated 15 June 2011. In the
email the authority submitted that:

As the cladding is less than 15 years old this will require an additional building consent
as the system has failed within the 15 year durability requirement timeframe. The
original cladding system is believed to be a [named] system. For consideration of
repair, the completed remedial work must [be] based on one complete system for a
PS3 to able to be provided for reasonable grounds to issue the consent or CCC?

Because of this compatibility issue of the repair with the original system, [the
authority’s] view is that it would have difficulty determining compliance for anything
other [than] a total reclad.

In response to the authority | note the following:

. The building has a low weathertightness risk pegfi$ single storey and
simple in design with most the walls protected ayes. | have found that the
correction of the discrete defects in the cladduigbring the building into
compliance with the Building Code (refer paragrégh3).

Department of Building and Housing 4 30 June 2011
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4.6

5.1

5.2
5.2.1

5.2.2

5.2.3

5.24

. | do not accept the authority’s position that a re@nsent is necessary because
the cladding has failed to meet the requiremenGlafise B2. There would
appear to be no reason why the necessary repamstdae carried out as
amendments to the original consents.

. An authority cannot demand that a P88 provided: it has the ability to accept
a PS3 if one is offered, but only if it believessiteasonable to do so.

. In my view it is not necessary that the repaireaiding ‘must be based on one
complete system’ for it to be considered code-caanpl The two parts of the
building were built at different times, and areelikto have used slightly
different construction methods. However, from ¢iert’s report it appears
the cladding has come from the same manufactdiee. agreed repair work
should take this into account.

Both parties agreed that the building elementd) tié exception of the items to be
fixed, achieved compliance with Clause B2 on 1 dan@000 in respect of the
original dwelling, and 1 July 2003 in respect o tixtension.

The expert's report

As mentioned in paragraph 1.6, | engaged an inagkpdrexpert to advise me. The
expert is a member of the New Zealand InstitutBwfding Surveyors. He visited
the house on 24 March 2011 and furnished a repatttas completed on 5 May
2011. A copy of this report was provided to thetipa on 5 May 2011.

General

The expert concluded that both the original dwglimd the extension appeared to
have been constructed in accordance with the régpdailding consent plans
although he noted that the cladding material wasinated but no further details
were provided. The expert assumed that the intentis to comply with the
manufacturer's recommendations and specifications.

The expert noted that the overall apperance ofldwding was an even true finish
and line. Attention to maintenance was evidend, faeconcluded that this had
helped to prevent moisture ingress. He also nibtaidthe interior and exterior finish
and workmanship appeared to meet an acceptablstigditandard.

All joinery appeared to have been generally insthlis per the manufacturer’s
specifications, and evidence indicated it had semeessful in maintaining a
weathertight barrier.

A timber sample was taken from the bottom platthefdining room (part of the
original house) and sent for laboratory testingodratory analysis confirmed the
wood was treated with boron according to hazarsisclaof NZS 3640:1992.

® Producer Statement - Construction
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5.3
5.3.1

5.3.2

5.3.3

5.3.4

5.3.5

5.4
5.4.1

Moisture levels
The expert undertook non-invasive moisture readargall external elevations.

Elevated moisture readings (26%) were recordedinvitie perimeter floor joists at
bedrooms 1 and 2, resulting from capillary att@ctoetween the wall and
foundation cladding materials. There was no ewdenf widespread damage, but
isolated decay was evident and the rear face dbtedation cladding was damp in
the overlap area. The cladding below the windowesfroom two was visibly damp
and the paint was spalling from the substrate.

Internal linings were removed from behind the sgpéirea in the dining room.
Moisture readings in both the bottom plate andxb# framing indicated no
evidence of moisture ingress.

The subfloor space was accessed and found to kendrgound.

The expert also noted that a number of the shadsjbad been repaired though no
evidence of moisture ingress was found.

The cladding

Commenting specifically on the external envelope,éxpert observed:

. insufficient clearance between the north facingop@éck and the living room
floor level; though the expert noted that this asaaell protected by very wide
eave projections and that the patio cobble stoassbequate fall away from
the building

. no capillary gap at the base of the cladding betvke wall and foundation
cladding (which closes off the subfloor space) trajunction has not been
installed as per manufacturer’s specifications

. the majority of the cladding sheet joints have lhrarcracks

. evidence that the required control joints had re&rbinstalled as per the
manufacturer’s specifications

. no head flashing installed above the east facinopdiroom window, but the
expert believes that there are no issues arisorg this situation

. no head flashing is installed above the laundrydew. However the expert
noted the window has been installed with a segbamit at the junction of the
window and cladding, and the window is in a shelidocation and is expected
to perform with the exception of hosing directlytla¢ window head.

. an area of under floor foil insulation blanket dedon the ground in the
vicinity of the junction between the addition ahe priginal dwelling.
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55 Summary

5.5.1 The expert concluded that the following remediatkwoas required in order to
achieve compliance with the building code:

. repair all cladding joints in accordance with thenuafacturer’s
recommendations

. install vertical control joints (in accord with timeanufacturer’s specifications)
to ensure movement release across the face ofatieicg

. remedy the lack of a capillary break between theelwd the wall and the
foundation cladding

. re-fitting of the under floor insulation in the indy of the junction between
the addition and the original dwelling.

Matter 1: The external envelope
6. Weathertightness

6.1 The evaluation of building work for compliance witre Building Code and the risk
factors considered in regards to weathertightnass been described in numerous
previous determinations (for example, Determinag0604/1)

6.2 Weathertightness risk

6.2.1 The house has the following environmental and daef@gtures which influence its
weathertightness risk profile:

Increasing risk
» the walls have monolithic cladding fixed directbythe framing

» the external wall framing to the extension maylmmtreated to a level that
provides resistance to decay if it absorbs andn®taoisture

Decreasing risk
* the house is single level and simple in design

e jtis sited in a medium wind zone

» the house is protected with 450mm eaves in moasare
6.2.2 When evaluated using the E2/AS1 risk matrix, tHeatures show the house has a
low weathertightness risk rating. | note thathi# details shown in the current

E2/AS1 were adopted to show code-compliance, gmdahg would not require a
drained cavity.
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6.3 Weathertightness conclusion

6.3.1 | consider the expert’s report establishes thattheent performance of the building
envelope is not adequate because it is allowingmwagress around the lower edge
of the cladding (refer to paragraph 5.3.2). Coosatly, | am satisfied that the house
does not comply with Clause E2 of the Building Code

6.3.2 The building work is also required to comply wittetdurability requirements of
Clause B2. requires that a building continues tsfyaall the objectives of the
Building Code throughout its effective life, andthncludes the requirement for the
house to remain weathertight. Because the claddiogrrently allowing the ingress
of moisture in the future, the building work doed nomply with the durability
requirements of Clause B2.

6.3.3 The faults identified in the cladding are discri@etature and in my view have not
led to a systemic failure of the cladding. | anthef view that satisfactory
rectification of the items outlined in paragraphs.5 will result in the cladding being
brought into compliance with Clauses E2 and B2.

6.3.4 Effective maintenance of claddings is importanétsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Department has previously describesktheaintenance requirements,
including examples where the external wall franofhghe building may not be
treated to a level that will resist the onset afadeif it gets wet (for example,
Determination 2007/60)

Matter 2: The durability considerations

7. Discussion

7.1 The relevant provision of Clause B2 of the Buildibgde requires that building
elements must, with only normal maintenance, comtito satisfy the performance
requirements of the Building Code for certain pési¢‘durability periods”) “from
the time of issue of the applicable code compliareréificate” (Clause B2.3.1).

7.2 These durability periods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringdhmal use of the building

. 15 years if building elements are moderately diftito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeatifficult to access or replace,
or failure of those elements would go undetectethdwboth normal use and
maintenance.
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7.3

7.4

7.5

7.6

1.7

8.1

8.2

In this case the delay between the completion@bililding work and the

applicants’ request for a code compliance certifides raised concerns that various
elements of the building are now well through oydyel their required durability
periods, and would consequently no longer compth Wiause B2 if a code
compliance certificate were to be issued effedtioen today’s date. | have not been
provided with any evidence that the authority diod accept that those elements
complied with Clause B2 at the time work was cortgaleand the house occupied.

It is not disputed, and | am therefore satisfieat #ill the building elements, apart
from the items to be rectified, complied with Clal&2 on 1 January 2000 in respect
of the original dwelling, and 1 July 2003 in respefcthe extension. This date has
been agreed between the parties (refer paragréph 4.

In order to address these durability issues whey were raised in previous
determinations, | sought and received clarificatbgeneral legal advice about
waivers and modifications. That clarification, ahé legal framework and
procedures based on the clarification, is describguievious determinations (for
example, Determination 2006/85). | have usedddaice to evaluate the durability
issues raised in this determination.

| continue to hold the view, and therefore concltlo:

. the authority has the power to grant an appropraidification of Clause B2
in respect of the building elements, on applicabgrihe owner

. it is reasonable to grant such a modification beean practical terms, the
building is no different from what it would havedreif a code compliance
certificate had been issued when the building wesik completed.

| strongly suggest that the authority record tl@gedmination, and any modification
resulting from it, on the property file and alsoamy LIM issued concerning this

property.

What is to be done?

The authority should issue a notice to fix requrthe owners to bring the building
into compliance with the Building Code. The notst®uld identify the defects
listed in paragraph 5.5.1 and refer to any furttefects that might be discovered in
the course of investigation and rectification. Ta#ice should not specify how the
defects are to be fixed and the building brougtd sompliance with the Building
Code, as that is a matter for the owners to propadehe authority to accept or
reject.

In response to the notice to fix, the owners sheuigage a suitably qualified person
to undertake a thorough investigation of the exdeemvelope to determine the
extent of the defects and produce a detailed padutescribing how the defects are
to be remedied. In my view the sheet joints irtipalar will need thorough
investigation to determine how these were instalearder to determine an
appropriate method of repair. The proposal shbaldubmitted to the authority for
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8.3

9.1

9.2

approval. Any outstanding items of disagreementtban be referred to the Chief
Executive for a further binding determination.

Once the matters set out in paragraph 5.5.1, intuahy further defects discovered
during investigations, have been rectified to @&ssfaction, the authority may issue a
code compliance certificate in respect of the bagdonsent amended as outlined in
paragraph 7.

The decision

In accordance with section 188 of the Building 2004, | determine that the
external envelope does not comply with Clause BE2y$2 B2 and Clause Hlof the
Building Code, and accordingly | confirm the auihos decision to refuse to issue
code compliance certificates.

| also determine that:

a) apart from the items that are to be rectified axdieed in Determination
2011/066all the building elements in the original house ptied with Clause
B2 on 1 January 2000, and the building elementsarextension complied
with Clause B2 on 1 July 2003.

b) Building Consent 93/1374 is hereby modified asofoh:

The building consent is subject to a modification to the Building Code to the
effect that, Clause B2.3.1 applies from 1 January 2000 instead of from the time
of issue of the code compliance certificate for all of the building elements,
except for the items to be rectified as set out in Determination 2011/066.

c) Building Consent 00/0021 is hereby modified asoiwh:

The building consent is subject to a modification to the Building Code to the
effect that, Clause B2.3.1 applies from 1 July 2003 instead of from the time of
issue of the code compliance certificate for all of the building elements, except
for the items to be rectified as set out in Determination 2011/066.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 30 June 2011

John Gardiner
Manager Deter minations
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