f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2010/130

The issuing of a notice to fix in respect of the
injection of foam insulation into the cavity
behind a brick cladding to an existing house
at 88 Forfar Street, Dunedin

1. The matter to be determined

1.1 This is a Determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Gardifteemager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department.

1.2 The parties to this determination are:

. the building owner, C Macaulay (“the applicant’liag through a firm of
consultants (“the applicant’s consultants”)

. the Dunedin City Council carrying out its dutiesldanctions as a territorial
authority and a building consent authority (“thehauity”).

1.3 | have also included Airfoam Insulators (Dunedind (‘the applicators”) and
Airfoam Wall Insulation Ltd (“the franchise holdgrds persons with an interest in
the determination.

14 This determination relates to the issuing by th@arity of a notice to fix requiring
the applicant to apply for a building consent ilatien to a specific foam insulation
(“the product”) that has been injected into theityalvehind the brick veneer of an
existing house (“the installation”).

15 | therefore take the view that the matter for dweiaatiorf is whether the authority’s
decision to issue a notice to fix requiring a buigdconsent in relation to the
installation is correct.

! The Building Act, Building Code, Compliance docemts, past determinations and guidance documentsdsby the Department are all
available at ww.dbh.govt.nz or by contacting theg&rment on 0800 242 243.

2 In terms of sections 177(b)(iv) and 177(b)(vill this determination, unless otherwise stategrezices to sections are to sections of the
Act and references to clauses are to clauses @uhiéing Code.
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1.6

2.2

2.3

2.4

3.2

3.3

In making my decision, | have considered the subimis of the parties and the
other evidence in this matter, including that pded at the hearing described in
paragraph 4. | have also listed the legislati@t threlevant to this determination in
Appendix A.

The background

The applicators entered into a contract with thaliapnt on 18 September 2009 to
inject the product into the cavity behind the bn@neer of the house in question.
The applicators commenced this work soon aftesitp@ing of the contract.

Prior to the installation being completed, the autly issued a notice to fix to the
applicators, dated 16 October 2009, that stated:

[Contrary] to section 40 of the Building Act 2004, carrying out building work (foam
insulation injected into the drained and ventilated brick cavity) other [than] in
accordance with a Building Consent.

To remedy the contravention or non-compliance you must:
1. Stop work immediately

2. Apply for Building Consent

A meeting was held on 28 October 2009 attendedfiyecs of the authority, the
applicators, the franchise holder, the applicantdissultant, and representatives of
the manufacturer of the product. The discussi@merally related to the notice to
fix and the code-compliance of the installation.

The application for a determination was receivedhgyDepartment on 29 January
2010. However a valid application was not receivetl 16 March 2010 on receipt
of confirmation that application could be madeha bwner’'s name as a party as
defined in section 176.

The initial submissions

In a covering submission addressed to the Depattamehdated 25 January 2010,
the applicant’s consultants set out what were camed to be the relevant sections of
the Act (in particular, sections 41, 49, and 111) the relevant clauses of the
Building Code (First Schedule, Building Regulatidi®9?2), together with their
application in this case.

The submission listed nine reasons why the insi@tiaf any retro-fitted insulation
fell within the exemption of the requirement fob@ilding consent in terms of
Schedule 1 of the Act. It was also noted that sucimstallation did not fall within
any Acceptable Solution and that the provision Bfaducer Statement was a
practical method to confirm compliance. The pradigtatement could then be
included on the relevant LIM report for the infortioa and use of future owners.

The consultants were also of the opinion that @as®xperiences relating to
‘barrier’ installations in external walls providedeful comparisons. The consultants
also provided a report dated December 2009, whathiléd tests for moisture levels
and the review of the condition of an existing hetlsat had been subject to the
installation of the product into its external walls
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3.4

4.2

4.3

4.4

4.5

The authority supplied copies of:

. the notice to fix

. the minutes of the meeting of 28 October 2009

. the December 2009 house report that was attachibeé submission

. various manufacturers’ technical data relatingxi@enal wall insulation and a
set of photographs showing various aspects of dhedn

The first draft determination and the hearing

The first draft determination was forwarded to plagties, and persons with an
interest in the matter, for comment on 9 April 20IBe authority accepted the draft
but the applicant did not and requested a hearing.

Consequently, a hearing was held at Dunedin on 48 2010 before me. | was
accompanied by a Referee engaged by the Chief Exeawnder section 187(2) of
the Act.

The hearing was attended by:

. the applicant’s consultant

. the authority, represented by one of its officers
. three representatives of the persons of interest
. one other officer of the Department.

All the attendees spoke at the hearing and theeagi presented by those present
enabled me to amplify or clarify various matterdaut and was of assistance to me
in preparing this determination.

| summarise the matters raised on behalf of théiGg and the persons of interest
as follows:

. Historical data supported the successful 30-yeamfishe product in New
Zealand, and only one installation (out of som&Q@@) had failed during that
time.

. Building consents have not been required for ihatathe product up to the
present time.

. The installation could be compared with the inatadn of ceiling and wall
fibreglass insulation, where a building consent natsrequired. It was also
noted that the compared elements had failed in nrestgnces.

. The product’s insulation characteristics were dbsd; as were details of its
performance within a brick veneer cavity, wheradts as a non-absorbent
barrier that does not change the water flow charestics within the cavity.

. The representatives were of the opinion that te&llation was not building
work in terms of the Act.

. An appraisal of the product by a New Zealand retearganisation was due
shortly.
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4.6

4.7

4.8

4.9

. The delay in settling the issues in question wiscihg home owners who
urgently wished to insulate their brick-veneer heme

| summarise the authority’s responses as follows:

. If a property can be shown to be code-compliamtrafte product has been
installed, the authority would be prepared to issteiilding consent for the
work. However, to date, the authority had not nes@ a request for a building
consent with regard to such work.

. The authority had not yet received sufficient imfation to establish code-
compliance and required an approved independemaigppof the product and
its installation in this respect. This was reqdjras the authority did not have
the required expertise in its building control set¢b analyse the vast amount
of data provided on behalf of the applicator arelftanchise holder.

. Such information would have to show the compliasicne product with all
the relevant clauses of the Building Code.

. The authority was of the opinion that the instadlatwas building work in
terms of the Act.

The attendees also discussed a way forward, griatfaill independent appraisal,
which might allow the authority to approve the aistion on a case-by-case basis in
terms of the exemption set out in paragraph (I§afedule 1 of the Act. This would
require a basic appraisal that confirmed the camnpk with the relevant clauses of
the Building Code of the property in question otfeeinstallation had taken place.
The authority would then consider the appraisal, iiit was acceptable, issue a
form letter acknowledging a paragraph (k) exemption

The authority indicated that if the process setiogaragraph 4.7 was accepted and
adopted, the authority would not require a prodstatement but would alternatively
accept a completion certificate.

In a letter to the Department dated 3 June 20E0apiplicant’s consultants provided
additional comments regarding matters raised ahéaging. | summarise these as
being:

. The consultants were of the opinion that the iteiah of the product within a
brick cavity did not fall within the section 7 defion of ‘building work’. This
was on the grounds that none of the five termgingjdo ‘alter’ (re-build, re-
erect, repair, enlarge, and extend) set out ing&etion referred to such an
installation. In addition, the word ‘alter’ hasteame base meaning as the
word ‘alteration’.

. The consultants believed that improving the thenmasistance of a house
would not require a building consent and it wasthetintention of the Act to
encourage the proliferation of building consentssiach non-structural
improvements.

. The past history of the product demonstrates tietfilling of a brick cavity
does not adversely affect the cavity’'s weathertighs in any way and that the
product complies with Clause E2. Reference wasraksde to an Australian
survey has not found any drainage or ventilatia@blams with the product
when installed in cavities.
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5.2
5.3

5.4

5.5

5.6

5.7

. As the formulation of the product has been furthereloped, the dissipation
rate has improved.

. The consultants were also of the opinion that dggiirements of both Clause
F2 and Clause H 1 are achieved when the produtstislled.

. The Department was also requested to classifyngtallation as ‘exempt
building work’ in accordance with paragraph (k)Sufhedule 1.

The second draft determination

The first draft determination was amended to tale@ant of the submissions made
at the hearing and the second draft determinatasmissued to the parties, and
persons with an interest in the matter, for comneent4 June 2010.

The authority accepted the second draft deternainati

The applicant’s consultants responded to the sedmftlin a submission to the
Department dated 19 August 2010. The consultaopsasted that the determination
‘be shelved’ until the testing of the product hab subject to a peer review or that
the determination be abandoned all together.

The submission also reiterated the applicant’sraggu that the installation should
be considered in terms of paragraph (k) of Schetiuehich would exempt the
installation from the need to obtain a building semt for its insertion. The
consultants did not accept that the dictionaryrprigtation of the word ‘alter’ was
relevant in terms of the Act. In addition, a resfjugas made for an amendment to
the first bullet point in paragraph 4.9 of the dggtermination. The consultants
were also of the opinion that there was no emplasisignificant impact’ in the
Act’s definition of ‘alter’.

The consultants also considered that if such elésranfloor coverings and curtains
did not require a building consent, then undedakeof natural justice, the
installation should be fall into the same categdReference was also made to tests
that are contemplated on houses that have hadadedgi installed in them and the
tests that have been carried out by an indepenestimg organisation.

Copies of two studies relating to an investigatitto the performance of the product
and the implications of retrofitting insulation, wh were prepared by an
independent testing organisation were also forwcitdehe Department.

In an email to the Department dated 8 October 2fiHapplicant’s consultants
commented on an independent testing organisatrep@rt regarding the
performance of the type of foam insulation in gisest The consultants noted that,
while the report appeared to be a relatively nggaissessment, there were some
very positive assessments that could be made froifhie consultants listed these,
made further observation on the testing report,atathed photographs and
commentary on defects observed in dwellings withr3F

3 Urea-formaldehyde foam insulation
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5.8

5.9

5.10

6.1

In a letter to the Department dated 25 Novembef20te applicant’s consultants
referred to comments made by an expert on brick&econstruction. In the
consultants’ opinion the comments confirmed tha ‘tonception that water leaks
through a brick veneer wall has no validity’. TWwater can only pass through
defective pointing and the cavity ultimately formaetween the foam and the inner
brick face would cope with this. Secondly, theatiation of the foam insulation
provided a barrier impermeable to water but navater vapour. The experts were
of the opinion that the historical performanceldf tnsulation showed that it
complied with the performance requirements of Gat2.

In a further submission dated 8 December 201Capipdicant’s consultants
commented on two aspects of the second draft detation: In summary, these
were:

. The consultants were of the opinion that the teattef relates to changes that
have a significant impact on the performance ofstinecture and fabric of a
building in terms of its code compliance’. As sutite examples described in
the draft determination are not sufficiently sigraint and fall outside of the
term. The consultants referred to dictionary deéins and gave examples of
building elements that would now require buildirapsents if the logic
expressed in the determination was strictly folldwe

. The consultants did not agree that with the statemehe draft determination
that the requirements of Clause E2 were affectetthéynstallation of the foam
insulation. It was considered that due to its “Hymhobic” characteristics, the
installation of this type of insulation ‘enhanchs external cladding’s ability
to prevent moisture transferring through the cathtys reducing any
condensation issues’. The consultants were aobpir@on that the performance
of the foam insulation over the past 30 years wffscgent evidence to show
that it met the Clause E2 criteria. The francliskler had provided the
authority and the Department with adequate presentmaterial and
background information.

| have carefully considered the additional commemasle on behalf of the applicant
since the second draft determination was issuedinAthese comments are mainly
directed to the perceived performance of the produaich as set out in paragraph
6.1, | do not consider to be relevant to this deteation. Therefore, |1 do not
consider that these latest comments should persuade change the opinions that |
have already expressed in the second draft detatimm

Discussion
The code-compliance of the installation

| note that the applicant’s consultants in its sigsion have discussed the code-
compliance of the injected foam insulation produdbwever, in terms of the notice
to fix, which forms the basis of this determinatitimee authority only raises the need
for a building consent. Accordingly, | am of thempn that, this case, | do not have
to decide whether the installation of the foam lagan complies with the Building
Code.
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

In this respect, | note that a large part of tharimg described in paragraph 4 was
taken up with discussions regarding the code-canpé of the installation that
could prove useful to the authority in its futusnsideration of this matter.

Is the installation building work?

The attendees at the hearing considered whethandtatlation could be described
as building work. The authority maintained thatés building work requiring a
consent and the representatives of the applicahthrenpersons of interest were of
the opinion that it was not. This latter argum&as further elaborated in the
applicant’s consultants’ letter to the Departmédr dune 2010

The applicant’s consultants have argued that thel vedter’ has the same base
meaning as the word ‘alteration’ and | note thi& trefinition is accepted in the
interpretation Clause A2 of the Building Code.

The question of providing injected foam insulatiorihe cavity behind the brick
veneer of a building was discussed in Determina?i@®8/35. | note in that instance,
the installation was in conjunction with other etarts of a building consent issued
for a range of alteration work. However, while therent situation relates to the
installation as an isolated building element, |@frthe opinion that the observations
made in Determination 2008/35 are relevant todkiermination.

In its submission dated 25 January 2010, the agtfie consultants accepted that the
installation was an alteration in terms of sectid2 of the Act. This is the same
conclusion that | reached regarding the installatibfoam insulation in
Determination 2008/35. | also decided in that aeteation that the installation of
the foam insulation was ‘building work’ in terms séction 7 of the Act. | am of the
opinion that this finding also applies in this ca3dis opinion is further supported

by the inclusion of ‘alteration’ in the definitiaf ‘building work’ described in the
section 7.

Section 7 of the Act defines both ‘building workida‘alter’ in terms that affect the
structure and fabric of a building. As the defunitof ‘alter’ simply includes the
terms set out in the Act, it therefore could beegivts ordinary dictionary meaning,
which includes ‘changes in characteristics, positiolhis interpretation could result
in any change of the performance characteristieshnfilding being considered as an
alteration. At its broadest interpretation, thisildl be taken to mean that the
installation of such items as floor coverings andains would come within this
definition.

However, in the context of the Act, | am of theropn that as the term ‘alter’ relates
to changes that have a significant impact on thipwaance of the structure and
fabric of a building in terms of its code compliandn my view the examples of
‘alter’ described in paragraph 6.7 are not suffidiesignificant and fall outside the
ambit of that term. Accordingly, | cannot accdp irguments put forward on
behalf of the applicant regarding this matter.

However, in this case, in terms of the buildingésfprmance, both the thermal
efficiency and the requirements of Clause E2 raggrthe weathertightness of the
brick cladding, are affected by the installatiortlod foam insulation. In this respect,
| agree with the authority’s view that insufficieditect evidence has been provided
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6.10

6.11

6.12

6.13

6.14

to verify what these effects might be. | therefooaclude that the installation of the
foam in this building is building work in terms tife Act.

Does Schedule 1 apply to the installation?

In Determination 2008/35, | referred to the ingtadin of foam insulation in terms of
Schedule 1of the Act, which describes building wihit does not require a building
consent. In Determination 2008/35 | reached thelesion that none of the specific
elements described in Schedule 1 related to thallaton of foam insulation.

However, since Determination 2008/35 was issue@guaph (d) of Schedule 1 has
been amended and now includes the ‘alterationhgfvaall except a retaining wall
or an internal wall. While this of itself may waficlude the installation, paragraph
(d) is restricted to walls of a height not excegd2imetres above the supporting
ground. From the photographs provided, | havebéisteed that the external walls of
the house do exceed the 2 metre limitation. Adogiy, | am of the opinion that
paragraph (d) does not exempt the work from thel f@ea building consent.

| also noted in Determination 2008/35 that paragr@) of Schedule 1 provides that
a territorial authority may allow work to proceedhout the need for a building
consent. However, | also stated that as this prawiis subject to conditions
concerning code-compliance or safety, and shoslal lad¢ invoked by the territorial
authority (in that instance) only after careful smeration of the nature and type of
building work concerned. As described in paragréphand 4.8, the attendees at the
hearing considered a process that might allow tiieoaity to issue a consent
exemption for the installation in terms of paradr#k) of Schedule 1.

| note that the applicant’s consultants list nieasons why the installation fell within
the ambit of Schedule 1. However, | do not actiegitthese reasons are relevant to
the interpretation of the Schedule, rather thegteaiore to the inspection,
compliance and the authority’s role in respechefinstallation.

Taking into account the discussions set out ingragehs 5.8 to 5.10, | am of the
opinion that the installation did require a builgiconsent. Finally, | emphasise that
my decision is based on the fact that the instalatelates to a house with a brick
veneer cladding. Accordingly, this determinatibiw@d not be applied verbatim to
other circumstances, such as to houses with wdmtthet or similar claddings, which
may well require alternative considerations.

The decision

In accordance with section 188, | hereby deterrthaethe authority’s decision to
issue a notice to fix requiring a building consentelation to the installation of the
foam insulation is confirmed.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 21 December 2010.

John Gardiner
Manager Deter minations

Department of Building and Housing 8 21 December@®01



Reference 2196 Determination 2010/130

Appendix A: The relevant legislation

Al

A2

A2

The relevant sections of the Building Act are:

7

112
1)

Interpretation
alter, in relation to a building, includes to rebuild, re-erect, repair, enlarge, and extend
the building.
building work—
(@ means work—
0] for, or in connection with, the construction, alteration, demaolition, or
removal of a building...

Alterations to existing buildings

A building consent authority must not grant a building consent for the alteration of an
existing building, or part of an existing building, unless the building consent authority is
satisfied that, after the alteration, the building will—
(&) comply, as nearly as is reasonably practicable... , with the provisions of the
building code that relate to—
0] means of escape from fire; and
(i)  access and facilities for persons with disabilities (if this is a requirement in
terms of section 118); and
(b)  continue to comply with the other provisions of the building code to at least the
same extent as before the alteration.

The relevant provisions of Schedule 1 of the &et

A building consent is not required for the following building work:

(d)

(k)

the construction or alteration of any wall (except a retaining wall or an internal wall),

fence (except a fence defined in section 2 of the Fencing of Swimming Pools Act

1987), or hoarding in each case of a height not exceeding 2 metres above the

supporting ground.

any other building work in respect of which the territorial authority (or, as the case

requires, the regional authority) considers that a building consent is not necessary for

the purposes of this Act because that building work—

0] is unlikely to be carried out otherwise than in accordance with the building code;
or

(iiy  if carried out otherwise than in accordance with the building code, is unlikely to
endanger people or any building, whether on the same land or on other

property.

The relevant provisions of Clause A2 of the Bing Code are:

Alter , in relation to a building, includes to rebuilt, re-erect, repair, enlarge and extend; and
alteration has a corresponding meaning.
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